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JOSEPH M. VILLEGAS 


ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


QUESTION PRESENTED 


Whether the activities charged in the indictment in this 
case are punishable under §501(c). 









STATEMENT PURSUANT TO RULE 28(3) 

Preliminary Statement 

This appeal is from a judgment of the United States 
District Court for the Southern District of New York (The 
Honorable Dudley Bonsai) rendered on November 7, 1974, 
convicting appellant of conspiracy and aiding and abetting 
in the embezzlement and conversion of union property in 
violation of 29 U.S.C. 5501(c). Appellant was sentenced 
to a three-month term of probation and a $250 fine. 

The Legal Aid Society, Federal Defender Services 
Unit, was continued as counsel on appeal, pursuant to the 
Criminal Justice Act. 

STATEMENT OF FACTS 

Appellant was indicted* with Alleyne Robinson and 
Jose Antonio for conspiracy to violate 29 U.S.C. §501(c) 
by knowingly embezzling, stealing, abstracting and converting 
for their own use monies, funds, securities, property or 
other assets. The union property that was involved was 
application forms for admission to Group 1 of Union Membership. 
The indictment also charged appellant with two substantive 
counts of violation of 5501(c) and 5402 . 


The indictment is B to appellants' joint appendix. 




During the trial the Government showed that the 


national Maritime Union (N.M.U.) represented seamen who 
worked on private commercial vessels and Government vessels 
operated by the Military Sea Transport Service (MSTS)* ** 

(32-. A separate division of the union supervised 
matters for union members employed on Government vessels (83). 
The N.M.U. registered all seamen seeking jobs by Group 1, 

2, 3, or 4. Applications were made at the hiring hall and 
a seaman could register in one of the groups for employment 
if he had merchant mariner documents issued by the Coast 
Guard upon payment of union dues or a service fee (85). 
Membership in Group 1 required 800 sailing days in the prior 
five years (93, 102 ).*** To move from Group 2 to Group 1 a 
member needed the requisite sailing time and was required to 
pay a $150 initiation fee and quarterly union dues (94). 

As jobs were assigned at the union hiring hall. Group 1 
members were given priority over all other members for jobs. 


* The ships were run by the Corps of Engineers, Coast 
Guard, Geodetic Survey and the Bureau of Fisheries. 

** Numerals are references to minutes of trial. 

*** Group 2 members had worked on National Maritime Union 
ships or had requisite alternative training; Group 3 members 
had sailed, but not on a National Maritime Union contract- 
vessel; Group 4 members had no sailing time (92). If no Group 
1 member was available at the hall to take the job. Group 2 
members were called and so forth. 
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Application forms for Group 1 membership were ob¬ 
tained at any union office (112). The forms required a 
li 3 t of hours worked during the prior five years on commer¬ 
cial or MSTS services (96) and were filed with a $150 
initiation fee plus any other dues owed the union. 

Time aboard commercial vessels was r q 

documents called "discharges." These dischar s a given 

to secimen by a Coast Guard shipping commissioner at the con¬ 
clusion of a voyage (96) and a copy was attached to a white 
colored Group 1 application (102). The accuracy of the time 
recorded on the application form was verified against both 
the discharges and the records of the union pension and wel¬ 
fare office (103, 140, 143-5). . 

Those employed on MSTS vessels had to list 
sailing time on the military vessels,* their Group 1 appli¬ 
cations were green colored (102). The union could not 
check military time from its own records (103, 140), but 
had to send the forms for corroboration to the Government 
Office which had the records (120, 125). 

It was the responsibility of union patrolmen to 
complete or supervise the preparation of the forms (12 5) . 
The un’on patrolmen also took the green (MSTS) forms to the 
Government Office for checking (125) . 
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After the hours were verified (141), the seamen 
received a union book and a green identification plate made 
up by the record room (94, 97, 100-1, 140, 146). The seamen 
could pick up the book at the patrolman dispatcher's office 
(128, 142, 146). 

In 1969, Robinson was a union patrolman, part of 
whose responsibilities were to receive Group 1 applications 
(122) from seamen on MSTS vessels (125) and accept the $150 
initiation fee and supply the receipt (140). Appellant 
Villegas was also a patrolman (132), but had not MSTS duties 
(133) . 

The scheme aliened by the Government was that the 
three defendants conspired to falsify the MSTS hours to ob¬ 
tain for seamen Group 1 books when the seaman did not in fact, 
have the requisite hours to obtain the books. 

Two Government witnesses testified against ap¬ 
pellant Villegas. Israel Capote said that at the end of 
May, 1969, he met Villegas at the union building (170). 

He had come from his hone port of Seattle to find out about 
the books (224-5). Villegas asked Capote if he wanted to 
be in Group 1 and told Capote to return that afternoon at 
one o'clock. When Capote returned at the appointed hour, 
Villegas told him to get copies of his discharges and return 
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the next day (171). At the next meeting, appellant stated 
it would cost $750 to get the book (172). Capote again 
returned and together with Villegas went to Robinson's office 
(173). In front of Robinson, Capote signed the forms in 
blank (173) and Robinson told Capote to give the $750 to 
Villegas (179). When shown his application at the trial. 
Capote testified that his form showed that he had sailed on 
the USNS Taurus (182) but that this was not true. He said 
further, that in June, 1969, he had only sailed 260-280 
hours (182, 213, 260). / 

Capote paid Villegas the $750 (184, 218) and, in 
accord with Robinson’s instructions, returned the next week 
and the week after. On the second return, he received a 
receipt for $150 (186). He receiver’ his book sometime later 

in Seattle (194). In 1970, the FBI requested he return his 
book (196) . 

Also testifying against Villegas was John Ragsdale 
(253). Ragsdale testified that he had come with Capote and 
John Reilly in May, 1969, from Seattle to obtain Group 1 
books (257-8) and that he had met Villegas at the union 
buii (255). The next day, they again met Villegas who 

asked if they had the necessary funds. They then followed 




Villegas to meet Robinson (2 j 9). Ragsdale gave Villegas 
-?750 for the book (260, 293) and Villegas introduced him 
to Robinson. He showed Robinson his discharges, and signed 
two blank Group 1 application forms (261-2). At trial 
ha was shown the green form he signed and testified that al¬ 
though it 3tated that he had sailed on the USNS Gordon and 

USNS Walker, he had never done so (265) . The white form 

f ' 

correctly listed the commercial ships on which Ragsdale had 
sailed (266) . Ragsdale knew he did not qualify for Group 1 
membership (267) . 

Ragsdale returned to the union building three times 
for his book, but it was not ready. On the third occasion. 
Robinson issued a receipt for $150 (271) which Ragsdale used 
to register as a Group 1 member (272). He received his bonk 
on August 25, 1969 (273). 

In March, 1970, Ragsdale was notified by the NMU 
that his book had irregularities (282). 

Other witnesses testified to similar transactions 
with Robinson and Antonio, making no mention of Villegas. 

All the green applications, listing MSTS hours 
worked, were signed by the same employee at the Government 
Office where the applications were verified. 

At the end of the Government's case, counsel for 
the defense made motions to dismiss the indictment asserting 
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that the actions testified to did 


not constitute a crime under 


29 U.S.C. 5501(c) (534). Counsel argued that there could be 
no conversion of applications as was meant by the statute. 
The motion was denied with leave to renew at the end of 
the trial (539). 

Robinson and Antonio both testified and denied 
taking* funds or making any false -ntries on application 
forms. Villegas did not testify. 

At the end of the trial, all defense counsel re¬ 
newed their motions to dismiss for failure to state a 
crime under the statute (See Record on Appeal Documents 
Number 11, 17, 21). On November 7, 1974, Judge Bonsai 
denied the motions stating: 

. . .1 have considered the memoranda on 
these motions and I am going to deny them. 

It's true this is a little different 
than the usual run of these cases, but 
on the other hand I think the evidence 
brought out there was a conversion of 
the union forms for the purpose of ob¬ 
taining unlawful payments from seamen to 
enable them to obtain Group 1 cards. 

So X am going to deny these motions and 
I am filing today a brief memorandum 
of my reasons so that they will be avail¬ 
able to the defendants in the event of 
an appeal. 

Minutes of November 7, 

1974 at 925. 

The Judge also prepared a written opinion, which reads in 
relevant part:* 


* The full opinion is annexed as D to appellants' - joint appendix. 
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. . . One of the purposes of the Labor- 
Management Reporting and Disclosure 
Act of 1959 is to preserve "the highest 
standards of responsibility and ethical 
conduct." 29 U.S.C. §401(a), United 
States v. Silverman . 430 F.2d 106, 114 
(2d Cir. 1970, cert . denied, 402 U.S. 

953 (1971), rehearing denied , 403 U.S. 
924 (1971). To this end. Congress in 
section 501 defined "in the broadest 
terms possible the duty which the new 
federal law imposes upon a union offi- 
cial." United States v. Si1verman , 
supra , at 113 citing Highway Truck 
Drivers and Helpers Local 107 v. Cohen, 
182 F. Supp. 608, 617 (E.D. Pa.), aff’d 
ner curiam , 284 F. 2d 162 (3d Cir. 1960), 
cert, denied , 365 U.S. 333 (1961). 

As pointed out by the defendants, 
the most frequent violations of section 
501(c) have involved union finds. How¬ 
ever, in drafting section 501(c), Con¬ 
gress did rot invent new language. See 
United States v. Silve rman, supra, at 
126. Applicable to section 501(c), 
therefore, is the Supreme Court's analy¬ 
sis in Morissette v. United States , 342 
U.S. 246, 271 (1952) of another provision 
of federal law employing similar langu¬ 
age .... 

In the present case, there was am¬ 
ple evidence introduced at trial for 
the jury to find that the defendants 
misused, or aided and abetted the mis¬ 
use of union property for personal 
gain through the use of union Group 1 
application forms to sell Group 1 classi¬ 
fications to unqualified seamen. Taking 
into account the remedial purposes of 
the Labor-Management Reporting and Dis¬ 
closure Act and the Supreme Court's 
definition of conversion in Morrissette 
v * United States , supra , the"court finds 
that the use of the union Group 1 appli¬ 
cation forms to sell Group 1 classifi¬ 
cations to unqualified seamen constitutes 
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"conversion" of those forms within the 
meaning of section 501(c). Defendants' 
motions to set aside the verdict and to 
dismiss the indictment are therefore 
denied. 

(Memorandum, Bonsai, 

D. J., at 4 and 5.) 
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ARGUMENT 


THE ACTIVITIES CHARGED IN THIS IN¬ 
DICTMENT ARE NOT PUNISHABLE UNDER 
5501(c) . 


The District Court believed that the fiduciary obligations 
imposed upon union employees in section 501(a) of the Labor- 
.lanagement Reporting and Disclosure Act rendered the activities 
of appellant Villegas subject to proseuction under section 501 
(c). However, an examination of the legislative history of 
section 501 establishes that Congress did not intend the cri¬ 
minal penalties of 5501(c) to cover all facets of the fiduciary 
responsibility of subsection (a) and that the conduct alleged 
here is not covered by 5501(c). To start with a summary, the 
history shows that embezzlement of funds and property was part 
of the Senate bill, that the bill also created a fiduciary re¬ 
sponsibility of approximately the same dimensions as the cri¬ 
minal provisions, and that both were limited to "funds and as¬ 
sets." The House of Representatives bill broadened the fidu¬ 
ciary responsibility to include misuse of union position for 
personal gain. However, the criminal embezzlement statute v/as 

not expanded. The statute as finally enacted adopted the broad 

\ 

fiduciary duty and the limited criminal embezzlement provisions. 
Since the statute also includes sanctions for bribery, failure 
to keep accurate records, and conflicts of interests, these pro¬ 
visions are the ones applicable here. 


y 
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A. 


The Senate 


On January 20, 1959, the Kennedy-Ervin bill (S.505) was 
introduced in the Senate* in an attempt to provide the reforms 
shown to have been needed by the Senate Select Committee on 

I 

Improper Activities in the Labor-Management Field (McClellan 
Committee).** 105 Cong.Rec. (Part 1) 883-884 (January 20, 1959). 


*The Kennedy-Ervin bill derived primarily from the Kennedy- 
Ives bill that had been introduced in the Senate the prior year 
and passed by that body in June 1958. Section 109(a) of that 
bill was identical to section 109(a) of the Kennedy-Ervin bill. 
The Kennedy-Ives bill was criticized because it contained no 
provision creating fiduciary responsibility (e.g 104 Cong. 

Rec. 11482 (June 17, 1958)). - 

**After one year of hearings, on March 24, 1958, the McClellan 
Committee issued its first interim report. In relevant part, 
the report found widespread misuse of union funds. Financial 
safeguards were lacking, audits were fraudulent, financial re¬ 
ports to members were false, officials dealt in cash, and vou¬ 
chers were not sucmitted or were false, blank-signed checks were 
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That bill contained in its section 109(a) language virtually 
identical to the present section 501(c).* Section 109(b) of 
the bill provided for a civil remedy by the union against any¬ 
one convicted under §109 (a) . The bill (§110 (a)) also provided 
an amendment to Title 18 making it a crime to place a false 
entry*on a labor union record with intent to injure, defraud, 
or mislead the union. Senator Kennedy, when introducing the 
bill, listed the basic sections, including criminal sanctions 
for embezzlement of union funds and false reporting or entries, 
and suits by union members for recovery of embezzled or mis¬ 
appropriated funds. Ibid . 

On January 28, 1959, Senator Goldwater introduced the ad¬ 
ministration bill (S.748). The bill created a fiduciary duty 
of officers, agents, and other representatives of a union with 
respect to union money and property, and was an attempt to fill 
the gap left open in the Kennedy bill. 105 Concr.Rec. (Part 1) 

1273 (January 28, 1959). It contained an identical criminal 

provision against embezzlement (5412(a)(1)) ; li* e Kennedy bill 

provision, it was described as a criminal pe .or embez ¬ 
zlement of funds . 105 Cong.Rec. (Pa*, t I) 1287 (January 28, 1959). 

given out to union officers, records were destroyed, and un¬ 
authorized and improper loans were made. Misuse of union funds 
totaled over $10 million in union dues money. Proposed recom¬ 
mendations included regulation and control of union funds, in¬ 
cluding pension, health, and welfare funds. 

*The one difference is that §501(c) refers to "union," and 
§109 (a) refers to an organization exempt under §501(a) of the 
Internal Revenue Act. 
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Then S.1137 was introduced by Senator McClellan. He in¬ 
cluded a provision to create fiduciary duties with respect to 
administration, disbursement, and reporting of funds by union 
officials (§301). 105 Cong.Rec. 2668 (February 19, 1959) 

On April 15, 1959, the Senate bill as modified and amended 
was introduced as S.1555. The bill did not contain any pro¬ 
vision containing fiduciary duties, referring only to a policy 
°f trust, and contained the same criminal provisions for em¬ 
bezzlement of funds (5109(a)). There was no provision for cri¬ 
minal sanction for misstatements in internal union ,e-ords, al¬ 
though it was a crime to falsify records required by statute to 
be kepy by the union.(see §103). Senate Report No, 187 on S. 
1555 states the principal areas covered by the bil'l: 

Labor organizations are creations of their 
members; union funds belong to the members and 
should be expended only in furtherance of their 
common interest. A union treasury should not 
be managed as the private property of union of¬ 
ficers, however well intentioned, but as a fund 
governed by fiduciary standards appropriate to 
this type of organization. The members v/ho are 
the real owners of the money and property of 
the organization are entitled to a full account¬ 
ing of all transactions involving their property. 

The financial conduct of labor unions and 
their officers is a proper concern of the Fed¬ 
eral Government. This is so because the funds 
that pass through union treasuries and for which 
unions and their officers are responsible are 
very large, and the uses to which these funds 
are put have a substantial impact on the Nation's 
economy. Furthermore, if unions are to enjov 
the protection of rights such as are guaranteed 
to them by the National Labor Relations Act 
and the Railway Labor Act, they ought also 
to be held responsible for abuses that have 


■fr 
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accompanied the exercise of these rights by 
some union leaders. r 

Similarly, the rules governing the con¬ 
duct of the union's business, such as dues 
and assessments payable by members, member¬ 
ship rights, disciplinary procedures, elec¬ 
tion of officers, provisions governing the 
calling of regular and special meetings — 
all should be known to the members. Without 
such information freely available it is im¬ 
possible that labor organizations can be 
truly responsive to the members which th°y 
serve. 


Id ., at 8 . 

On racketeering, corruption, and conflicts of interests, 
the Report states: 

Racketeering, crime, and corruption must 
be stamped out in the labor and management 
field as elsewhere. The committee bill car¬ 
ries strong measures for driving criminals 
from labor unions. Its provisions will also 
bring to light possible conflicts of interest 
and similar shadowy transactions through which 
, unscrupulous union officials and employees 

sacrifice the welfare of employees to personal 
advantage. 

Section 109 would create a new Federal 
crime of embezzlement of any fu nds of a labor 
organization. Conviction would carry a fine 
up to $10,000 and 5 years' imprisonment. 

Section 103 of the committee bill makes it 
a crime to willfully destroy, or make false 
entries in the books or records of unions, 
employers, and middlemen subject to the bill. 

id . , at 12 . Emphasis added . 

Tjias, the Report clearly distinguishes provisions which 
protect against conflict of interests and those which impose 
criminal sanctions for embezzlement of funds. Clearly, the first 
category more clearly defines the activities alleged here. The 
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Report goes on to state that conflicts of interests are treated 
by reporting and disclosure — rather than by criminal sanctions, 
like embezzlement (Report, at 15-16). 

Criticising S.1555 as ineffectively protecting union mem¬ 
bers by failing to include a fiduciary obligation, the statute. 
Senator Goldwater stated, makes embezzlement of funds a crime, 
something already the law of every State. 105 Cong.Rec. (Part 
4) 5495 (April 8, 1959). 

The minority of the committee also objected to the failure 
of S.1555 to include a provision creating a fiduciary duty by 
a union official with respect to funds and property. Report, 
at 72. 

Thus, both the fiduciary duty that was suggested and the 
legislative provision that was included were continually referred 
to in the proceedings as provisions relating to "funds or as¬ 
sets: ( e.g ., Report, at 104; Goldwater, 105 Cong.Rec. (Part 5) 
6461-6462 (April 22, 1959) ; Morse, 105 Cong.Rec. (Part 5) 6238 

(April 17, 1959); Kennedy, 105 Cong.Rec. (Part 5) 7022 (April 
29, 1959). 

Senator McClellan, who was particularly distressed at the 
failure to create a fiduciary responsibility, spoke of it as 
relating to money and funds; 

Mr. President, in the course of the long 
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The Senators struggled with a definition of the fiduciary 
duty. Senator Ervin wanted to know if it meant something more 
than keeping money or property safe. Senator McClellan said 
no. Senator Ervin stated: 

When the Kennedy—Ives bill was before 
the. Senate last year, an amendment was of¬ 
fered concerning the undertaking to impose 
a fiduciary obligation without defining what 
was the fiduciary obligation. As I construe 
the amendment, the Senator [McClellan] is 
undertaking to define what is the nature of 
the fiduciary obligation by saying that the 
custodian of the property or the money of a 
union occupies the post of a trustee with 
respect to such money, and, if I correctly 
construe the language, the purpose is to 
make that person responsible for the safe¬ 
keeping of the money and for the devotion 
of the money to whatever purposes may have 
been authorized by the union. 

105 Cong.Rec. (Part 5) 6525 
(April 23, 1959) . 

Senator McClellan agreed with Senator Kennedy's phrasing 
that it was 


... the purpose of the amendment to insist 
that a union officers who expend money shall 
not have a conflict of interest, and that 
they shall not attempt, through indirect 
means, to pilfer a union treasury for their 
own benefit... 


105 Cong.Rec. (Part 5) 6526 
(April 23, 1959). 

Again, Senator Kennedy stated: 

... As I understand the provision in his 
[Senator McClellan's] amendment, it refers 
not to the membersh'o voting to do that 
which is legitimat. so far as union busi¬ 
ness is concerned, bu'*., rather, to prevent 
the membership from voting at a meeting, 
with only a few of the Members present, to 


give excessive payments to a union officer 
for illegitimate purposes. It is to prevent 
the misuse of union funds by a majority at 
a meeting when that majority represents only 
a very small minority of the membership, and 
to prevent action x/hich could perhaps involve 
the enrichment of certain union officers by 
a surreptitious deal. 

Mr. McClellan: That is, generally, the 
object of the amendment. I cannot think of 
every purpose, and I do not know that any¬ 
one else can. 


105 Cong.Rec. (Part 5) 6527 
(April 23, 1959).* 

Finally included in S.1555 vas a fiduciary section (§610) 
which read: 

Every officer, agent, or other represen¬ 
tative of a labor organization engaged in an 
industry affecting commerce, or of a trust in 
which such organization is interested, shall, 
with respect to any money or other property 
in his custody by virtue of his position as 
such officer, agent, or representative, have 
a relationship of trust to any such labor 
organization and the members thereof, or to 
any such trust and the beneficiaries thereof, 
and shall be responsibile in a fiduciary 
capacity for such money or other property, 
notwithstanding any exculpatory clausa or 
^Senator Javits, concerned with providing a remedy for 
breach of any fiduciary duty included in the statute intro¬ 
duced §109{b). The section provided a civil suit "when any 
officer or employee of any labor organization is alleged to 
have embezzled, stolen, or unlawfully and willfully abstracted 
or converted to him own use or the use of another any money or 
property of the labor organization . . ." Senator Javits read 
this as a remedy for breach of a duty concerning money, and also 
for a conflict of interests and bribery. Others, however, in¬ 
cluding the members of the House of Representatives (see infra) 
did not agree that the language covered these last two categor¬ 
ies. See also remarks of Senator Goldwacer, 105 Cong. Rec. 

(Part 3) 10103 (June 0, 1959) . This must rear: that the identical 
languaoe in the criminal provision was not meant by Congress to 
cover conflict of interest and bribery, and the word "property" 
was not meant by anyone to cover the forms involved here. 
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action purporting to 'exempt him from such 
responsibility. 


As 3 1555 was passed, it created a fiduciary duty as 
to money and property (§610) and included a civil remedy for 
breach of the trust by embezzlement, theft, or conversion of 
money and property (3209(b)) and contained the original crim¬ 
inal provision (3209(c)). Thus, cha trust relationship and 
the criminal sanctions related to money and prooerty, which 
had previously been said to mear "assets." Conflict of in¬ 
terests situations and outright bribery were handled in other 
criminal provisions. Conflicts were to be revealed by repor¬ 
ting provisions (3202(a)), and are made specific crimes. 

Bribery was made a crime by §302(b): 

It shall be unlawful for any person to 
request, demand, receive, or accept, or-agree 
to receive or accept, anv payment or delivery 
of any money or other think of value prohi¬ 
bited by subsection (a) with intent to influ¬ 
ence him in respect to any of his actions, 
decision, or duties as a representative of 
employees or an such officer or employee of 
such labor organization. 

In summarizing the statute, Senator Kennedy referred to 
criminal sanctions for embezzlement of funds and false repre¬ 
sentation, and a civil suit for recovery of funds embezzled or 
misappropriated. 105 Cong. ReC. (Part 5) 7022 (April 29, 1959). 
B. HOUSE OF REPRESENTATIVES 

In the House, H.R. 4473 created a fiduciary duty (§201(a)) 
on the part of a representative of a labor organization with 


respect to money or other property. This was included by Mr. 

Barden, who was shocked by McClellan Committee reports of embezzl 

) 

merit of union funds and property. There was also included a prov 
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making it a crime to embezzle 
union records (§215) . 

A second bill, H.R.7630, 
obligations: 


funds or property and falsifying 
included more extensive fiduciary 


Sec - 2 °i* No officer or agent of a 
di«ctly 9 !- 12ati °" Sha11 ' direct V in- 

__ ° r ac< ? uir ® «ny pecuniary or- 

h?= * nterest which would conflict with 

his fiduciary obligation to such oroaniza- 
cion ; 

(2) engage in any business or financial 
transaction which conflicts with his fidu¬ 
ciary obligation; or 

r. f 3) . ac *; in an y way Which subordinates 
Jf; ^ erests . of such lahr > r organization to 
his ovn pecuniary or personal interests. 

The Committee (Elliott) bill (H.R.8342) and the Landrum- 

Griffm Bill (H.R.8400) contained identical provisions for 

fiduciary duties. 105 Cong.Rec. (Part 11) 14344, 14346 (July 27, 

1959). For the first time, the fiduciary duty was expanded: 

Sec. 501(a) [of H.R.8342]. The officers 
tives S Af S ?°£ Steward ?' and °ther representa-' 

of ®?ust in ?flSf ?ani f ati0nS occu Py Positions 
it s elatl ° n to such organization and 

d£tv ^ a K grou P* Ifc *s, therefore, the 

the sSLftf SU S PerSOn ' taki "g into account 
the special problems and functions of a labor 

organization, to hold its money and oropertv 
solely for the benefit of the organization * 
and l-s members and to manage, invest, and 
expand tne same in accordance with its con¬ 
stitution and bylaws and any resolutions of 
the governing bodies adopted thereunder to 
refrain from sealing with such organization 
as an adverse party or in behalf of an adverse 
party in any matter connected with his duties 

hoddlng or acquiring any pecuniary or 
personal interest which conflicts with the 
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t^th* ^ or . su ^ organization, and to account 

bv hi£ K\ 2 10n f ° r any P rofit received 

ln wh ftever capacity in connection 
with transactions conducted bv him or under 
hxs direction on behalf of the organization. 

Discussing this bill, Mr. Brademas stated; 

ficiS^i :/ 11 assertion that] a union of- 
^"accountable for profits 

f^d!f USing his office (not u "ion 

funds) to his personal advantage. 

te r n ^f-5 aCtS: c . Thi ? is a complete misin- 
terpretation. Section 501(a) explicitly 

It'*! *t S ^ niOI l of fioials to account to the 

i£ g 2! X i 10n f ° r any profit received by him 
in whatever capacity in connection with 
transactions conducted by him or under his 
direction on behalf of the organization 

fi!er a "lr^ C J^ion also forbids a union of _ 
if e f . f f om holding or acquiring any per- 

?e?«ts n ofth t vhich .conflicts with the in- 
tereate o f t th e organization." Section 501 
(b) authorizes an individual member, when 

violated a "d the union fails 
to bring a suit "to recover damages 
an aCcount i"g or other appropriate 
«Wcl»° r ^ bSnefit ° f the mbo? P or|a^! 

Daily Cong.Rec. A6572-3, 
Appendix, July 29, 1959. 

see also comments of Hr. Shelley (105 Cong.Rec. (Part 12) 15023 
(August 3, 1959)), and Senator Morse (105 Cong.Rec. (Part 12) 
14989-14990 (August 3, 1959 )). 

The House Report 741 on H.R.3342 states the following: 

Section 501(c) would create a new Federal 
of embezziement of any funds of a labor 
organization. Conviction would carry a pen- 

prisonmentf ine U? t0 $1 °'° 00 and 5 *- 

Report, at 9. 

Later in the report, the following is stated: 
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stated: 


»tons h I.aS^“nh b b«a;iln o? n trust ^d Vi ' 

tho n u% r h^:f S?i? r ™T 3 ■ 

«e incompatible with a =£roJ' ne ^ e J thel e 3 = 
run labor movement. h 5 and honest ly 

°J, has 

ter^into't 3UCh U " to tolTEg£.£ £"£. 

may t" Which “W-intereSt 

whom he se^ea h sS°h P i e n e loyalty to those 
With himself A such . a person may not deal 

5 . Sr : sets - 

sssssiL ?* 

cable to uAion’office^? d ,* be e ? Ually «PPli- 
eration Sf* 3 " fS? 

S"anU,?LZf s 0 LL n Z = C ° ngre33 ° f lnd «trial 

It \s too plain for extended 
isctission that a basic ethical 

affair^ 1 2u the conduct of union 
ffairs is that no responsible 

trade union official should have 

a personai financial interest 

which conflicts with the full 

performance of his fiduciary 

tatill aS 3 worker ' s represen- 

that^ZmZerf aqents IW, ' i h tee WU provide = 
other repreeeZtftivH of ? ! P steward =. and 
occupy positions of trust^n^eUttZ^f 
organization and its member? H fgSSupf 

Report, at 10-11. 

Still later, when discussing the fiduciary duty, th< 


They^hold ZrZpZrt^of'S^u^i^i 0 '; 8 ° f trust - 
affairs onbehal/ofthS ?TJV tS 

duty of union officers iust as i* ; . 5 he 

of all similar trustees to put their obliga?^ 










tions to the union and its members ahead of 
any personal interest. 

The committee bill sets forth this prin¬ 
ciple unequivocally and declares that union 
officers and acrents occupy positions of trust 
in relationship to labor organizations and 
their members. It then sets forth their 
duties in terms whi' n the common law applies 
to all persons who undertake to act on behalf 
of others: 

*** to hold its money and pro¬ 
perty solely for the benefit of 
the organization and its members 
and to manage, invest and expend 
the sane in accordance with its 
constitution and bylaws and any 
resolutions of the governing bo¬ 
dies adopted thereunder, to re¬ 
frain from dealing with such or¬ 
ganization as an adverse party 
in any matter connected with his 
auties and from holding or acquir¬ 
ing any pecuniary or personal in¬ 
terest which conflicts with the 
interests of such organization, 
and to account to the organiza¬ 
tion for any profit received by 
him in whatever capacity in con¬ 
nection with transactions con¬ 
ducted by him or under his direc¬ 
tion on behalf of the organization. 

We affirm that the committee bill is broad¬ 
er and stronger than the provisions of S.1555 
whichrelate to fiduciary responsibilities. 
S.1555 applied the fiduciary principle to union 
officials only in their handling of "money or 
other property" (see S.1555, sec. 610), apoar- 
ently leaving other questions to the common law 
of the several States. Although the common law 
covers the matter, we considered it important 
to write the fiduciary principle explicitly in¬ 
to the Federal labor legislation. Accordingly, 
the committee bill extends the fiduciary prin¬ 
ciple to all the activities of union officials 
and other union agents or representatives. 

Report, at 81. 
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Thus, sections 501(a) and (b) are treated separately from 
section 501(c). Subsection (c) punishes only one aspect ~ em¬ 
bezzlement of funds — of the breach of fiduciary duty. What 
became §501(c) always included embezzlement of funds, and was 
never expanded as the provisions which became §§501(a) and (b) 
were enlarged. Not only the report, but the legislators as 
well, simply assumed this distinction. See remarks of Mr. Lan¬ 
drum (105 Cong.Rec. (Part 11) 1436 (July 27, 1959)), and of Mr. 
Elliot (lot Cong.Rec. (Part 14) 15549-15550 (August 11, 1959)). 

The Senate ultimately adopted the House proposals, and a 
statement of Senator Goldwater summarized the effect of what 
became the law: 


Section 501(a) provides that union of¬ 
ficers, aaents, shop stewards, and other 
representatives occupy positions of trust 
m relation to the union and its members as 
a group. It makes it their duty, taking 
into account the special problems and func¬ 
tions of a labor union, to hold the union's 
money and property solely for the benefit of 
the union and its members; to manage, invest, 
and expend the same in accordance with its 
constitution, bylaws, and any resolution of 
the union's governing bodies adopted there¬ 
under; to refrain from dealing with their 
union as an adverse party or in behalf of 
an adverse party in any matter connected with 
their duties and froir. holding or acquiring 
ar.y pecuniary or personal interest which 
• conflicts with the interests of the union; 
and to account to the union for any profit 
received by them in whatever caoacity in 
connection with transactions conducted by 
them or under their direction on behalf of 
the union.... 

The Xennedy-Ervin bill (S.505), as in¬ 
troduced, contained no provision of any kind 
imposing fiduciary status and obligations on 
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union officials. In committee, minority mem¬ 
bers protested vigorously against this omis¬ 
sion and urged an amendment to impose such 
status and obligations and for an effective 
remedy against any breach thereof. This amend¬ 
ment was rejected and instead a statement was 
included in the policy section of the bill as 
reported to the Senate — in other words, in 
the preamble — declaring it to be the policy 
of the United States to encourage the faithful 
observance by union officials of their fidu¬ 
ciary responsibilities by requiring them to 
file conflict-of-interest reports — which 
the bill required anyway under title II -- 
and to file reports on all evpenditures by 
them, for community welfare, educational or 
charitable purposes, loans, and ether trans¬ 
actions involving union funds — which were 
not required under the bill to be filed by 
them personally. 

This statement in the preamble was a mere 
picus gesture, having no legal effect, pro¬ 
viding no remedy for enforcement, and designed 
to create the misleading public impression that 
the bill effectively placed union officials in 
the status of fiduciaries, a status which the 
public was demanding. 

On the Senate floor, an amendment was 
adopted, imposing a fiduciary status on union 
officials with respect to money or property in 
possession of such official by virtue of hxs 
office. No remedy for breach of such obliga¬ 
tion was provided, nor did the amendment spe¬ 
cifically provide that such officials were 
under a legal duty to refrain from engaging 
in conflict-of-interest transactions or hold¬ 
ings. The Landrum-Griffin bill both imposed 
the fiduciary status and provided a remedy 
for breach thereof. The conference report 
provided such remedy — as described below -- 
and made it clear that involvement of a union 
official in a conflict-of-interest situation 
was a breach of his fiduciary responsibility. 

Section 501 (b) provides that when any 
such union official is alleged to have vio¬ 
lated his fiduciary duties, ana the union ... 
fail[s] to sue or recover damages ..., any 
member of the union ... may sue the official 
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of competent jurisdiction^ ° r 3 State court 

°r secure an ^r ° £ e “ Ver dOTa 9« 
relief — includina ininn^ ther a PP ro Ptiate 
the benefit of the union...* V ® rellef ~ f °r 


♦ * * 


Senate bill was a^ern*^ ** n ° Stage of the 
clary duty provided ?? f° r breach of fidu- 

drum-Griffin bin and lh S ln both the Lan ~ 
Din and the conference report. 

who embezzles ^steals OV or SS any person 
fully abstracts or conv:rts n ir h fUlly and Will ‘ 

or the us*» n-F " erts to his own use 

funds, securities h !!Li an ? ° f the mone ys, " 
of a laoor u^on p/wMe^' ° r other asa «s 

or by which ho ich he is an officer, 

directly, shall be^uii lt^o/a^f 17 ° r in ~ 
fined not more than Sioonn ^ elony and 
for not more than 5 yea^s ortotT 150 "^ 

unlawful takinn n nf akS ^ embezzlement or any 

crime i* a^Ln^S 2^ 

crime under all the 1,2 being a 

In addition, unde^ section snwKf he - States * 

a bo Ve , a union member 'maybriL i t ^ eSC ? ibed 
such ar. unlawful taking ? b 9 suit, where 
union official 9 ! engaged in by a 

duty of suci officLu ° thB fiduci «y 


/q vrare i:>; 19765 

(September 14, 1959 ). 

The statute also includes no <jenc 

c. 5505 an amendment to 5302(b) 

b b th * Relations Act the provision against 
ribery included ln the „ OUS e bm and 

ThUS ' tHe hiSt ° ry tha behavior condoned here was 

indeed included as part of fiduciary obligation, as Judge Don- 

-1 found, but is not punishable under the conversion and em¬ 
bezzlement provisions. The Government erred in choosing to 
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prosecute under this section of the statute 


CONCLUSION 


For the foregoing reasons,the judgment below must be re¬ 
versed and the indictment dismissed.* 

Respectfully submitted. 
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